























































































































WATER RESOURCES COMMITTEE
Council of the County of Maui

August 2, 2006

CHAIR ANDERSON: [ was just going to do that, go ahead.
VICE-CHAIR TAVARES: --that appropriation?

CHAIR ANDERSON: Mr. Tengan.

VICE-CHAR TAVARES: Since the year just began I don’t know how far along the Department has gotten with

trying to do the, you know, through the procurement process or hiring a consultant to, to assist with
finishing the Plan.

MR. TENGAN: Madam Chair, I don’t think we’ve done anything with that appropriation. I’ll need to meet
with Staff, and to see where we are, where we are with that. I do know that we already have a
consultant on board helping the Planning Division put the plan together. If the intent of that

appropriation is to hire another consultant to put the narrative part together, you know, that’s something
I would need to discuss with Staff.

VICE-CHAIR TAVARES: Okay. Thank you. Thank you for that information.

CHAIR ANDERSON: Actually the purpose and intent, and it’s actually a proviso in the funding was to allow
the private contractor to take over because the Planning staff . . .(end of tape, start 34 @ 11:28 am.). ..
the management of the development of the Water Use and Development Plan, because the Department
is. Planning Staff is being pulled in so many directions that there isn’t somebody, you know, fulltime
working on getting this plan done. And that was the, the language, not to write any kind of narrative but
to actually take over the management of getting the plan done. Ms. Johnson.

COUNCILMEMBER JOHNSON: Yes, I, I agree with the comments made by Member Tavares in having
anything that’s outside of either an approved existing Water Use and Development Plan. Or in the future
even when we adopt the new one if it’s anything outside that we should know about it, because I believe
that’s where you have the public process. And that is something where I think it’s a healthy thing to
have the public involved so that we don’t get committed to going down a particular road, when we
shouldn’t be going there, and then finding out later on that there’s all sorts of problems. And the
community has made it very clear in certain situations that they don’t want certain things developed.

But the other thing that I would do, because we do sometimes, and there may be developments. and you
mentioned this earlier, when we review projects or we give approvals, whether it’s a project district or.
you know, some of the other things where we’re actually reviewing what’s in their environmental impact
statement, and they have a source development plan it may not necessarily be included in the Water Use
and Development Plan. I'm hoping it would be, but I think we should put some kind of a provision that
where the Council has already reviewed that, and we’ve made it clear that that water source
development is all right with the Council, that there’s no need to have another review of that done.
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In other words, if we said as a part of Wailea 670 they’re going to do source development in this
particular area, and it was not stipulated anywhere else, but we saw that it was all right, you know, we,
we reviewed that, as long as what ultimately comes out in their water source development plan, as long

as it’s consistent and there’s no substantial change from what was proposed and represented to the
Council, T also think that in those instances we don’t need to review those again.

VICE-CHAIR TAVARES: Uh-huh.

CHAIR ANDERSON: Well now, we’re only, we’re only reviewing agreements that the County is signing with
private entities. Now, Wailea 670 is developing their own water source, so that would not even come to
us except through the Land Use Committee and the discussions for approving the zoning change. But

this is only for those agreements that the County is, is developing with private entities who then develop
the water source and then turn it over to us to maintain and operate.

COUNCILMEMBER JOHNSON: And, and that’s my point. Is that if it was represented during one of these
hearings that the purpose and intent, and I don’t know, because we haven’t finished all of our work, I’ll
just use Wailea 670 as the example. If the ultimate intent, yes, let’s say the majority of the water would
go for their development, but there was, at some point in time, an effort or a disclosure that was made
during the course of this hearing to say, yes, we do ultimately plan on turning this over to the County

with the understanding that up until we get further along in the process the County would have the right
of the use of the water. Kind of like what was done out in Makena, all those years ago.

I think that where we have knowledge of that kind of situation, I think we shouldn’t be having to review
that again if it’s something that the public has already participated in. That’s my only point. If that is
disclosed that it would be a source that’s developed even though it’s being developed by a private

developer, as long as it’s disclosed that that would be the ultimate plan to turn it over to the County for
our use, and it may be a shared use. That, that’s my only point.

CHAIR ANDERSON: Well, you know, in a. in a Land Use Committee hearing we don’t get involved, they
don’t even have agreements done by, by that time. ] mean they’re just saying these are our intentions.
So, 1 don’t think we can excuse them from having to go through this approval pro.... process either,
because we’re not going to know until the agreement is drafted what the County is agreeing to bind the
County to until we see that. And do we want to automatically let them just accept contaminated wells,
or maybe wells that have, you know, high chloride count, or something that could be problematic.

COUNCILMEMBER JOHNSON: But I think, again, if we place conditions within the land use approval that
give specific parameters of what can be developed, what would not be allowed if we put those
conditions within that land use approval that’s basically where I think, you know, if it’s to the

satisfaction and if it meets all those conditions that were stipulated within the land use approval, then I
don’t see another need to review that all over again.
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But if you’re saying that that representation may not be followed, and then we want to have another
protection for the public to say prior to signing off or prior to that agreement being formalized. I, 1

guess that’s what you are saying is that prior to all of that taking place we want to have another look at
it.

I, I’'m just personally saying it’s not as much of a concern to me if we’ve already reviewed a project, and

we have conditions set forth within the land use approval that also give those same protections, because
we can...

CHAIR ANDERSON: What protections?

COUNCILMEMBER JOHNSON: Well, basically to say we’re not going to be permitting water to be
developed from a contaminated source. That if they’re saying they’re going to put their well in a

particular area, if they’re going to provide it up to County standards, all of those conditions. That type
of thing.

CHAIR ANDERSON: Well, that is assuming that someone is going to put those conditions in and that their,
their plans for water development are that far along. I mean we don’t get that detailed. All we know 1s
that they’re going to drill wells and that they expect to get so much water. And, you know, I haven’t
heard one word about the County participating in the well development for Wailea 670.

So, I wouldn’t want to put any exceptions in here, that there’s so many unknown variables that we would
have no control over. And then you’re just hoping that someone, you know, picks it up and makes
conditions that may or may not get translated to the Department of Water Supply.

COUNCILMEMBER JOHNSON: Yeah, I, I understand what you’re saying and, you know, whatever direction
the Committee feels is appropriate I'm willing to support, but basically I don’t want to make everything
so onerous that it’s, because I know how our Council schedule goes, and it’s difficult many times just to
find the time. So, I don’t know how many of these agreements are out there. 1 don’t know how much
time would be involved, but I agree that we should have some oversight, but I'm not as concerned if it is

represented that certain things will be done in a particular development and if conditions are placed in
there. So. that’s my personal opinion. Thank you.

CHAIR ANDERSON: You know, either this Council has a responsibility to participate in the development of
the water, the public water resource, or we don’t. And, and if we’re just going to abdicate that
responsibility then there’s no need for this, but 1 would like to point out to you, Members, that the, the
development of a water resource in this County, if the Coun..., County was doing it, we would have to
do an environmental impact statement. An environmental impact statement would reveal any adverse
impact. It would act as a public notification. It would allow the public to be involved to comment on
the environmental impact statement and actually challenge it if it’s inadequate, which is what a public

interest group did on the EIS that was done to develop East Maui water sources, because it was an
adequate, inadequate EIS.

-43 -



WATER RESOURCES COMMITTEE
Council of the County of Maui

August 2, 2006

And so now, the County is going and developing private agreements with private entities that don’t
require an environmental impact statement even though we’re going to end up with this system in the
end; with no public review, no oversight by this body. So, you know, while it is in the developer’s
interest and possibly in the Department’s interest to develop private agreements because there’s, you
know, there’s more surety involved. There’s no, no risk of a challenge on the EIS. There’s no time
constraint that an EIS provides. And the money involved in doing an EIS is saved. But does that really

fulfill the purpose and intent of what we’re supposed to be doing here in developing a public resource? 1
don’t think so. Not by a long shot.

And either, either we, you know, formulate a mechanism that allows the development of water in this
County to be a public matter, in front of a public body, or we don’t. And we just continue along as we
are, and in that, you know, with whatever we get. And, and I would remind Members that this is what
happened with the Maui Lani water agreement of which all the Members were concerned about, because
it’s already a known factor that the wells are going to be contaminated. It’s just an issue of how much.

So, that’s the intention behind this, and if, if there’s no other concerns with the Members I, I will reword
it to include Ms. Tavares’s suggestion, because I think it’s very good; and also, Mr. Kushi’s suggestion
about a sunset clause. And in the meantime, we were, we’re going to pursuing the legality of the

Department going ahead with developing water source that is not included in the currently adopted

Water Use and Development Plan without coming forward to us for an amendment. Because I think -
that’s key and that’s what’s forcing us to do this. Ms. Tavares.

VICE-CHAIR TAVARES: Yeah, and while you’re, you’re asking questions or writing to who, whomever.

maybe Corporation Counsel, you know, I’d be interested in knowing what is the recourse that the

County has for things that are going forward not according to 280A. What is the recourse? You know,
what’s, what are the remedies for that --

CHAIR ANDERSON: Right.

VICE-CHAIR TAVARES: --you know, too.

CHAIR ANDERSON: And I know you mentioned that at the last meeting, Ms. Tavares.
VICE-CHAIR TAVARES: Yeah.

CHAIR ANDERSON: And I’'m sorry we don’t have a letter yet addressing that.
VICE-CHAIR TAVARES: Okay.

CHAIR ANDERSON: But we are working on that.

VICE-CHAIR TAVARES: Okay. That would be good. Thank you.

<44 -



WATER RESOURCES COMMITTEE
Council of the County of Maui

August 2, 2006

CHAIR ANDERSON: Yes. Any other questions, Members? If not, I thank you for your attention, and I think
what we’ll do is we’ll just defer this until the next meeting and defer the rest of the items on our agenda.

COUNCIL MEMBERS VOICED NO OBJECTIONS.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, JOHNSON,
PONTANILLA, AND TAVARES)

ACTION: DEFER.

VICE-CHAIR TAVARES: Madam Chair.
CHAIR ANDERSON: Oh, I’'m sorry. We do have someone that wants to testify. Ms. Tavares.

VICE-CHAIR TAVARES: Oh, well, I was just going to ask if you were going to defer all the items on the, on
number one PC, WR-1 on the rules, I noticed that we have a transmittal, you know, from the
Corporation Counsel dated August 1 (NOTE: She’s coughing.)--excuse me--but would we have our, the

opportunity as a Committee, to have our legal analyst provide some written comments for us regarding
these ordinance amendments or new ordinances?

CHAIR ANDERSON: Yeah. I'm sorry that this came in so late so that we don’t really, I haven’t even read it
yet.

VICE-CHAIR TAVARES: Yeah, | haven’t either.

CHAIR ANDERSON: And I’'m sure none of you have either, but we do appreciate it, Mr. Kushi, that you did
get this to us. And we will be reviewing it. Do you need some water? 1 want you to finish your
thought, because 1 know you were going somewhere. You wanted to get our analyst to review it.

VICE-CHAIR TAVARES: Yes, provide written comment.

CHAIR ANDERSON: Right. We will do that. And I think that we need to discuss this. It’s only a portion, but
it’s a big portion. And I think we need to discuss it in committee before we send it out--

VICE-CHAIR TAVARES: Yeah.

CHAIR ANDERSON: -- to the Board of Water Supply for their review. And, and also to the Staff of the
Department of Water Supply. And, but we will have written comments from our analyst at the next
meeting when we bring this up to help guide us. The, thank you for bringing that up, Ms. Tavares.

Also, on, and also in that WR-1 is the issue about contaminated wells, which we’ll, we’ll still be
bringing up at the next meeting.
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WR-2

PROCEDURE FOR WATER ALLOCATION (C.C.No. 05-41)

CHAIR ANDERSON: The WR-2 regarding allocation plans 1 just want to throw this out to Members. We

really don’t have time today to get into it, but just to give you an idea of the, of the direction I’'m going.
I’ve had some discussion with our analyst regarding this issue, and my concern is, what we’re doing
actually is we’re amending an existing provision in the County Code. And I’'m sorry I don’t have it right
in front of me at the moment, but as memory serves me the, the provision currently in the Code calls for
when the sustainable yield reaches 70 percent of an aquifer then the Council will allocate.

Well, Tao got to 70 percent and the Board of Water Supply never notified the Council. I’'m sure the
Council knew. But the Council never took action to allocate water. So, because the trigger was
developed for that purpose and that purpose is no longer valid anymore I’'m wondering if we should just
take out that trigger altogether. Because if we wait to allocate water use until, wait until a sustainable
yield reaches 70, or even 60 percent of its sustainable yield before we start allocating it’s, it’s really a

meaningless trigger, because most of our sustainable yield are much further, are much greater than our,
our system provides.

So, say we have an aquifer that yields 20 million gallons a day and our current water system only
delivers five million gallons a day, what point is it in having an allocation plan if it’s based on the
sustain..., sustainable yield. It should be based on the system’s ability or availability to deliver. So that
when we know any one system is reaching, say the last million gallons or two million gallons, that we
would then step in and start allocating rather than have that last two million gallons go to high end
housing we rather see it go to affordable housing and Hawaiian home lands.

So, that is my intention. When we come back, I will be amending this proposal to take out the

sustainable yield trigger and try to attach it to system availability so it’s actually a meaningful provision.
Does anyone have any comment on that? Ms. Tavares.

(NOTE: Mr. Eager's coughing.)

VICE-CHAIR TAVARES: 1see Mr. Eager caught whatever I had. 1 think I’ve stated in the past on a couple of

occasions that I thought that the water allocation plan, that there should be one that sort of models what
our sewage capacity is.

CHAIR ANDERSON: Right.

VICE-CHAIR TAVARES: So that we have allocations for all land uses. And this should be based on what the

Community Plans say. And so, you know, the Community Plans are supposed to guide us all, in all
aspects of the County government to provide whatever it is that’s in those Community Plans.
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And that’s why, you know, this whole process of the General Plan and Community Plan is so important
and why we need to get it going. But L, I have often, well, I'm still of the ilk that the Water Allocation

Plan should be something done regardless of triggers. That if we have X-amount of water that a certain
percentage goes to these categories.

So that you’re, if you're standing there with a, with a commercial development, and they’re saying, oh.
it’s going to go to agriculture, Hawaiian homes and residential, then, then commercial would never get
it, you know. But if there’s an allocation that says according to our plan, we have this much--

CHAIR ANDERSON: Percentage wise, you mean?

VICE-CHAIR TAVARES: --you know, percentage wise similar to what they do in the sewer capacity
allocation. [ think that would be fair for the whole community.

CHAIR ANDERSON: Across the board.

VICE-CHAIR TAVARES: Yes.

CHAIR ANDERSON: That’s a good suggestion. We’re so worried about affordable housing we do have to
look across the board. And, you know, I hate to beat a dead horse, but if we had an updated Water Use
and Development Plan, none of this would be necessary, because that’s what the function of the plan is.

VICE-CHAIR TAVARES: Exactly.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, JOHNSON,
PONTANILLA, AND TAVARES)

ACTION: DEFER.

WR-1 WATER SUPPLY RULES (C.C. No. 05-46)

CHAIR ANDERSON: Okay. Members, we do have a young lady here who’s been patient about testifying.
And even though we’re not going to be addressing the issue today, Janet Ashman from the Maui Farm

Bureau would like to testify. If you’d like to come up, you have three minutes and a minute to conclude.
She’s testifying on WR-1, Members.
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... BEGIN PUBLIC TESTIMONY . ..

MS. ASHMAN: Good morning, Chair Anderson and Members of the Committee. My name is Janet Ashman,
and I’m the Co-Chair of the Environmental Stewardship Committee of the Hawaii Farm Bureau.
Warren Watanabe, who is the president of the Maui Farm Bureau, asked me to present his testimony

today, because he’s on Oahu and unable to make this meeting. He’s in a meeting about the problems
that we’re having with transportation of farm products.

The Maui County Farm Bureau is opposed to the proposed ordinance, because it has the potential to hurt
farmers. Our current water system struggles to meet the needs of everyone on Maui. During droughts,
it’s agriculture that is most severely impacted as crops and livestock fail causing significant loss of
livelihood. In fact, less than two weeks ago, the Maui News reported that the Water Department is
concerned about diminishing water supplies associated with the recent dry weather. All of us should be

concerned enough to ensure that Maui is able to provide adequate, reliable and affordable water
supplies.

This bill curtails the ability to do that. We should not restrict sources of drinking water unless there is a
scientifically based health justification to do so. If we set unrealistic and impractical standards, we will
end up closing wells that could safely be used for human consumption and for agriculture. Although at
the last Committee meeting, and I'm sorry I wasn’t here for that, it was stated that the restriction would
be limited to drinking water and that water could still be used for agriculture, this is not necessarily true.

The unintended outcome will be to reduce agricultural water sources, because farmers cannot afford the
cost of developing and maintaining new wells on their own.

The most obvious example I can give is the H’poko well that supplies water to the County drinking
water system during drought emergencies. Upcountry farmers rely upon this emergency water supply in
times of drought when other water sources are insufficient to meet water needs. Since the water is

delivered to the farmers through the drinking water systems, the water would not be available to the
farmers if the well were to be closed by this ordinance.

We also understand that there are both County and private drinking water wells in West Maui whose use
would be prohibited by this ordinance. This could increase the demand on West Maui water surface
water for drinking water use. Again, potentially decreasing water available to agriculture.

Maui farmers rely on affordable water to provide affordable food to Hawaii. The Maui County Farm

Bureau on behalf of its farmers and ranchers strongly urges the Committee to thoroughly research

alternatives available in managing water before passing this ordinance. We respectfully urge that the
ordinance be held. Thank you.

CHAIR ANDERSON: Thank you, Ms. Ashman. Members, any questions? Seeing none thank you very much.
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MS. ASHMAN: Thank you.
... END OF PUBLIC TESTIMONY ...

CHAIR ANDERSON: Members, thank you for your attention today. I'm sorry we weren’t able to pass
anything out but we will do so at the next meeting, specifically this ordinance that we just discussed, and

we will be bringing up the ordinance also that Ms. Ashman just mentioned.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, JOHNSON,
PONTANILLA, AND TAVARES)

ACTION:  DEFER.

CHAIR ANDERSON: Any announcements by anybody? We have a site inspection this afternoon.

COUNCILMEMBER PONTANILLA: Yes, 1:30 Land Use Committee Meeting. We have one item on the
agenda and a site inspection in Kihei, Makena at 3:30.

CHAIR ANDERSON: Right. Thank you, Mr. Pontanilla. Okay. Members, thank you so much for your
attention. Thank you, Staff, for being here. And those in the public we appreciate your attendance.

Water Resource Committee Meeting of August 2™ is now adjourned. . . (gavel) . ..
g

ADJOURN: 11:53 a.m.
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